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I, RIVATE Property, by the Law of Nature, is 

for ever unalienable, without the Owner's Conſent, 
What is once mine muſt always continue fo, till by ſome 
voluntary Act I transfer or refign it to another, 

II. Notwithſtanding this Law of Nature, a Mode of ac- 
quiring a Right to Things hath been introduced by the Law 
of Civil Societies, which is called Preſcription. By this 15 meant 
the Acquiſition of Property by one who 15 not the true Owner, 
founded on continual and bona fide Poſſeſſion, during a Time 
expreſſed by Law. The Efe# of ſuch an Acquiſition is this: 
The bond fide Poſſeſſor, by Virtue of his long Enjoyment, 

ins a full legal, Right in the Property of another, and can 

efend himſelf in ſuch Poſſeſſion againſt the true Owner. 

III. The Introduction of * is, in moſt Caſes, 
conducive to public Benefit. When Poſſeſſion has been long loſt 
by the real Proprietor, and ſuffered to continue, without In- 
terruption, in other Hands; it would be difficult both for the 
Proprietor and the Poſſeſſor to make good his Title, without 
endleſs Diſputes. Preſcription prevents ſuch Altercations : In- 
dividuals are ſecured in their Poflefions - and the Claims of 
former Owners, after a certain Length of Time, can never be 
revived. | 

IV. Though the Right of Preſcription, for Reaſons of 
public Convenience, be generally admitted ; ſome Things 
by the common Conſent of all Nations, have been deem 
unalienable, and conſequently exempted from Preſcription. Of 
this we have an eminent Inſtance in the Roman Law. In Or- 
der to acquire a preſcriptive Right, 2 to that Law; 
it was neceſſary, not only that the Poſſeſſion ſhould be lend fide; 
founded on a juſt Cauſe or Title, uninterrupted, and for a cer- 
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tain Time, but alſo that the T hing itſelf ſhould be capable of 
Preſcription: And among the Things that were efteemed in- 


capable of Preſcription, two, of the moſt remarkable, were the 
Poſſeſſions which belonged to the Emperor and to Churches. 


© By the, common, Law of England, the Poſſeſſions of the 


Croun and Church are, in like Manner, exempted from Pre- 


ſcription. This Exemption has been uſually expreſſed, with 
us, by the Words Nullum Tempus occurit Regi vel Ecclęſiæ: By 
which is meant, that no Length of Time or Poſſeſſion ſhall 
prejudice: the Rights of the Crown or Church, ſo as to bar 
the Claims of either. 


VI. The above prerogative Maxim, in the Caſe of the 
Crown, has, by an Act of the Legiſlature, been lately aboliſhed: 
And hence a Queſtion has ariſen, Why the ſame Maxim ſhould. 
not alſo be aboliſhed, in the Caſe of the Church ? The An- 
ſwer, in ſhort, is this; The two Caſes are widely different: 
Which may appear from the following Conſiderations. 


(1) The Crown, tho'it has given up its Claim to Lands, which 


were formerly in its Poſſeſſion, is ſecure, at all Events, in an 


ample and fixed Revenue; which is more certain than its an- 
cient Revenue from its demeſne Lands, and collected with 
greater Faſe. But the Church; if hindered, by a Repeal of the 
Nullum Tempus, from recovering what has been unjuſtly with- 
held from her, would probably, within the Sb ef a Cen- 


tur y, be ſtripped of great Part of her whole Patrimony; with- 


out Hopes of Redreſs, without any Compenſation, and in a 
= 8 Condition, than ſhe is at preſent, of preſerving what 
18 | 
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(2) The Reaſon, why Preſcription is admitted in any 
Caſe, as we learn from Grctius, f is built on the preſumed 
Dereliction of the true Owner. When a Man ſuffers an-; 
other Perſon, quictly and for a long Time, to poſſeſs hi 
Goods, without putting in his Claim; ſuch a Neglect is 
conſtrucd into a Sign, that he does not intend | hereafter to 
reſume them; and thus abandoned, they become the Proper- 
ty of the Poſſeſſor, as being the firſt Occupant. Now no 
Dereliction can be preſumed, on the part of the Clerical 
Poſſeſſor: his Property, from the very Nature of it, is une- 
lienable: he is not in a capacity of abandoning his Rights: 
ſo far from that, he is bound, in duty, x9 to abandon them, 
but to preſerve and deliver them, unimpaired, to his Suc- 

»+ccſlors. | 

(3) The ſame Gratiusf obſerves,. that noPreſcription ought, 
in Juſtice, to take Place, or no Dereliction of the true Propri- 
etor ought ever.to be preſumed, when his Neglect to put in 
his Claim can be aſcribed to his Ignorance, or to his Fear. If 
the Owner does not claim his Goods, becauſe he does not kno 
what or where they are, or becauſe he is under ſome undue 
Reftraint and dare not claim them; his Silence, in ſuch a Caſe, 
cannot be interpreted as a Proof that he intends to abandon 
them, and therefore cannot be a juſt Ground for Preſcription. 
Let this Reaſoning be applied to the Caſe of the Clergy, with 
reſpect to their Glebes and Tithes. It often happens, that a 
Clergyman is many Years in. Poſſeſſion of his Benefice, with- 
out knowing what his legal Dues are, or who it is that detains 
them: And Livings frequently change Hands ſo quickly, 
that the Incumbent but juſt begins to find out, many _— 
. + De jure Belli & Pacis, Lib. II. Cap. VI. a 


. * 


Rights, to which he has the moſt undoubted Claim, have been 
withheld from him, when he is on the Point of refigning his 
Preferment, by Death or Removal, to his Succeſſor. Here, 
it 1s evident, his Neglect to claim is owing merely to Ignorance. 
Again, it may happen, that a Clergyman may be fo depen- 
dent on his Patfon or his Flock, as voluntarily to fuffer the 
Inheritance of his Church to be impoveriſhed, and to acquieſce 
in the D-tention of his Dues, from an unwillingneſs of being 
on ill Terms with his Pariſhioners, and from a Dread of 
loſing more than he can gain by a Conteſt : And here, it is 
plain, his Silence is owing to his Fear, In theſe Cafes there- 
fore the natural Ground of Preſcription ceaſes: And it would 
be a breach of Juſtice, were the Succeffor to ſuch an Incumbent __ 
barred from reviving Claims, which had been obſcured and 
well nigh extinguiſhed, through the Ignorance or Fears of his 
Predeceſſor. | 
(4). Such a Repeal would bear hardeſt on that Part of the 
Eftabliſhed Miniftry, which is leaft able to fupport any addi- 
tional Grievance, and which ſeems to deferve a better Treat- 
ment from the Public ; I mean the Parochial Clergy. The le- 
gal Proviſion for many of them, even as the Law ſtands at 
preſent, is barely competent; which too, by a Variety of 
Cauſes, becomes leſs and lefs ſufficient, every Day. The 
Depredations that have been made, from Time to Time, on 
their Poſſeſſions by powerful Patrons, and fubmitted to by 
needy or dependent Clerks, have occafioned a gradual but 
ſenſible Decreaſe of what was originally intended for a liberal 
Support: While, in the mean Time, the Expences, in pro- 
curing the Neceſſaries of Life and in providing for the decent 
Education of their Families, have been continually increafing. 
Their Glebes, by being blended with temporal Eftates, * 
| t, 
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oft, through Fraud or Negligence, been loſt. Their Tithes, 
under Pretences of Compoſitions, of Moduſes and Preſcrip- 
tions, have been withheld or leſſened. For the Recovery of 
theſe, an Appeal to the Law is often the only Remedy: and 
how unequal the generality of Clergyſnen are to ſuſtain the 
Expences of ſuch a Reſource, which is at once ſo burthenſome 
and ſo precarious, their narrow Circumſtances and their poor 

Benefices too plainly Thew.. 
(5) It hath been urged that the Repeal of the Nullum Tem- 
would prevent 4 Vatiety of Law-Suits, which have been 
inſtitute by the Clergy ; and which have greatly leſſened 
the Reſpect fofmetly pad to-their Order, as well as hindered 
the Good they might dtherwiſe have done among their Pa- 
riffnonets. And, no Doubt, it would; for it would deſtroy 
the very grobdd of Right, on which thoſe Law-Suits have 
been maintained. But whether ſuch Suits have been occaſioned 
by an unjuſt Extenfion of the Privileges of the Clergy, or by 
the Encroachments on their Poſſeſſions that have been made 
by the Laity, isa Queſtion which both are bound, in Point of 
Conſcience, to examine with equal Seriouſneſs, and which, 
after all, will be beſt determined by Fact. Now there is one 
Fact, for the Truth of which we have the Authority of a Perſon 
in the higheſt Station, and whoſe Teſtimony is unqueſtionable ; 
which is, alone, ſufficient to ſhew, to impartial Men, on 
what Side the Grievance uſually lies. Out of 700 Suits for 
Tithes, brought into the Court of Exchequer during 33 Years, 
from the Reſtoration to 1713 (which is no more than one a- 


mongſt 14 Pariſhes) 600 were decided in Favor of. the Clergy. - 
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